INDEX

References are to Pages

ASSUMPTION OF RISK
See Comparative Fault

BREACH OF CONTRACT
Combined with warranty
Express, 23
Implied fitness, 42
Implied merchantability, 33
Notice requirement, 69
Purpose of, 69
Remote sellers, 69
Privity, 43
Horizontal, 44
Relaxation of requirement, 44
Vertical, 44
Proximate causation, 48
Business family, 49
Military family, 49
Nephews, 49
Nieces, 49
Relationships, 48
Students, 49
Tenants, 49
Remedies, 50
Limitations, 56
Conspicuousness, 65
Failure of essential purpose, 57
Lack of bargaining power, 32,
54, 77
Personal injury, 54, 65
Unconscionability, 57, 64
Replacement of defective parts, 52, 57
Statutes of limitations, 682, 791
Discovery rule, 697, 793
Statutes of repose, 807

BREACH OF WARRANTY
Generally, 21

Defenses, 21, 747
Assumption of the Risk, 750
Comparative fault, 745
Misuse, 193

Disclaimers, 50, 56

Express warranty, 23
Affected parties, 45
Affirmations of fact, 24
Contract interpretation, 29
Fault, 29
Puffing, 25
Reliance, 24

Good faith, 60

History of, 21
Implied warranty of fitness
Buyer’s intended use, 42
Buyer’s reliance, 42
Combined with implied warranty of
merchantability, 42
Potential defendants, 42
Seller’s expertise, 42
Implied warranty of merchantability, 33
Conformance with product label, 34,
40
Potential defendants, 42
Casual or inexperienced sellers,
42
Definition of merchant, 42
Standard of merchantability, 33
Course of dealing, 34
Relationship to defect, 39
Usage of trade, 34
Limited warranties, 50
Magnuson-Moss Warranty Act, 68
Merchants definition, 42
Notice, 69
Remedies limitations, 57, 65
Types of warranty, 21
Unconscionability, 57, 64

BYSTANDERS
See Defectiveness

CAUSATION
Causation in fact, 371

But for test, 371

Divisible and indivisible injuries, 409,

411, 760

Enhanced injuries, 401

In warning cases, 386, 391

Substantial factor test, 371
Proof of causation

See Proof of Causation
Proximate cause

See Proximate Cause

COMPARATIVE FAULT
Apportionment amount multiple
defendants, 733
Chain of distribution, 44, 762
Apportionment outside chain,
775
Apportionment within chain,
762
Comparative fault, 733, 746
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Contribution, 759
Apportionment of liability, 760
Cause-in-fact
apportionment, 760
Comparative
responsibility, 760
Avoidable consequences, 755
Comparison of causation, 746
Contributory negligence, 733,
778
Different causes of action, 776
Insolvent defendants, 760
Mitigation of damages, 779
Nomenclature of fault, 779
Post-accident plaintiff conduct,
778
Contribution and indemnity, 759
Governmental immunity, 775
Indemnity, 762
Manufacturer indemnity, 762
Primary culpability, 774
Secondary culpability, 774
Spousal immunity, 775
Employers, 759, 783
Exclusion of employers, 784
Immunity, 783
Worker’s compensation, 783
Indemnity, 775, 785
Non-party defendants, 790
Partial settlements, 779
Mary Carter agreements, 782
Consumer conduct defenses, 733
Assumption of risk, 750
Contractual assumption, 750
Express assumption of risk, 750
Implied assumption of risk, 751
In warranty actions, 758
Proximate causation, 745
Comparative responsibility, 732, 735
Comparative fault, 732
Strict tort liability, 733
Contributory negligence, 733
Breach of warranty, 747
Misrepresentation, 749
Strict tort liability, 733
Failure to discover or guard against
risk, 734, 747
Misuse, 193, 759
As a comparative defense, 200
Foreseeable risks, 205
Negation of claim vs. defense, 202
Settlement, 779
Partial settlements, 779
Comparative share credit, 780
Employers, 783
Mary Carter agreements, 782
One satisfaction rule, 781
Pro rata credit, 780
Pro tanto credit, 782

COMPLEX LITIGATION
Generally, 929
Aggregate settlements, 929

Bankruptcy option, 1004
Bellwether trials, 937
Class actions, 945
Adequate definition of the class,
955
Aggregative procedural devices,
929
Choice of law, 965, 988
Class Action Fairness Act, 988
Class certification, 946, 948
Cause of action, 947
Mandamus, 957
Merits, 1004
Mandatory class actions, 988
Mass accidents, 936, 945
Mass tort problems
Limited fund theory, 986,
989
Loss of client control, 984
Mandatory classes, 988
Special class treatment,
950
Subclasses, 948, 965
Seventh
amendment,
964
Medical monitoring class actions, 998
Pre-packaged bankruptcies, 1014
Settlement classes, 941, 965
Types of class actions, 945
Multi-district litigation, 930
Consolidation, 931
Multiparty, Multiforum Trial Jurisdiction
Act, 936
Offensive collateral estoppel (Green), 817

CONTRIBUTION AND INDEMNITY
See Comparative Fault

CONTRIBUTORY NEGLIGENCE
See Comparative Fault

DAMAGES
Generally, 673
American rule, 675
Apportionment, 673
Attorney’s fees, 675
Compensatory damages, 673
Mental distress, 693
Bystanders, 693
Exposure, 696
Impact rule, 693
Increased risk, 674, 702—03
Medical monitoring expenses,
703
Physical harm requirement,
693
Zone of danger, 690
Pecuniary loss and harm to property,
677
Damage to product, 688
De minimis rule, 688
Integrated product rule, 688
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Necessity vs. luxury, 687
Sudden and calamitous
exception, 687
General damages, 673
Medical monitoring, 703
Mental distress damages, 689
Preexisting injuries, 673
Punitive damages, 705
Constitutionality, 716
Cost-benefit analysis, 712
Defendant’s financial condition, 731
Evidence, 713
Problems with punitive damages
(Owen), 710
Profitability, 731
Standard of liability, 713
Statutory limitations, 730
Special damages, 763
Earning capacity, 763
Lost property, 763
Medical expenses, 763
Sub-clinical injuries, 695
Subsequent injuries, 763
Tort reform, 806
Caps on damages, 806
Collateral source rule, 675
Toxic tort cases, 701

DEFECTIVENESS
Generally, 115
Design defects, 137
Abnormally dangerous activity, 219
Allergies, 356
Number of potential victims,
356
Sensitizer vs. primary irritant,
357
Alternative design, 162
Alternative design vs.
alternative product, 216
Expert testimony, 214
Liability without alternative
design, 217, 222
Cigarette design claims, 226
Average consumers, 154
Component part manufacturer, 237,
242
Consumer expectation test, 122, 125,
143
Custom-made products, 236
Difficulty in determining design
defects, 137
Foresight/hindsight, 189
Idiosyncratic reactions, 356
Malfunction theory, 39, 134
Misuse, 81, 120, 193, 366
Burden of proof, 202
Foreseeable criminal misuse,
224
Modification, 204
Multi-functional machines, 235
Non-delegable duty, 232

Open and obvious risks, 138, 140,
155, 271
Optional safety device, 174
Ordinary users, 14243
Potential plaintiffs, 155
Bystanders, 155
Technology, 189—90, 206
Tests
Consumer expectation test,
140, 144
Critique, 157
Current viability, 160
Food cases, 126
Justification, 159
Used with risk-utility
test, 180, 186, 188
Foreign-natural test, 125
Knowledgeable seller, 169
Risk-utility test, 137, 160, 168,
175
Categorical risk-utility
balancing, 222
Consumer vs. society, 176
Cost-benefits analysis,
179
Factors, 169, 175
Intervening causes, 283
Limitation, 164
Timing, 178
Used with consumer
expectation test,
180, 186, 188
Timing of warning, 358
Changes in technology, 190
Component part manufacturer,
242
Hindsight standard, 365
Risks not discoverable at time
of sale, 365
Unavoidably unsafe products,
249, 251
Blood products, 269
Pharmaceuticals, 249
Worker’s compensation, 232,
242, 323
Warning defects, 270, 278
Adequacy of warning, 283
Autonomy vs. safety, 280
Causes of action
Breach of warranty, 277
Negligence, 277
Strict liability, 277
Duty to warn, 270
Of another manufacturer’s
product, 248, 772
Post-sale duty to warn, 358,
362
Effect of mass advertising, 354
Failure to read warning, 306, 400
Instructions and warnings, 278, 296
Language of warnings (non-English
warnings), 291
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Learned intermediary doctrine, 337,
351, 355

Obvious or known dangers, 154, 316,
319

Pharmacist liability, 354

Potential plaintiffs
Bystanders, 325, 334
Consumers, 325
Users, 335

Psychology of warnings, 306

Risks
Foreseeable risks, 277, 329
Foresight/hindsight, 281, 365
Undiscoverable risks, 281

Sophisticated user doctrine, 335

DEFENDANTS
See also, Breach of Warranty;
Comparative Fault; Parties
Covered by Strict Liability
Pharmacists, 360

DESIGN DEFECT
See Defectiveness

EXPRESS WARRANTY
See Warranty

FAILURE TO WARN
See Defectiveness

FEDERAL RULES OF CIVIL
PROCEDURE
See Table of Rules, p. xlvii

FEDERAL RULES OF EVIDENCE
See Table of Rules, p. xlvii

FEDERAL STATUTES

Class Action Fairness Act of 2005, 946, 987

Communications Decency Act, 882

Federal Insecticide, Fungicide and
Rodenticide Act (FIFRA), 644

Multiparty, Multiform Trial Jurisdiction
Act of 2002, 936

GOVERNMENT
See Parties and Transactions Covered by
Products Liability

IMPLIED WARRANTY
See Warranty

MISREPRESENTATION
Duty to disclose, 15
Fraud, 13
Compared to breach of contract, 13
Elements of, 14
Innocent misrepresentation, 13
Intentional misrepresentation, 13
Justifiable reliance, 13
Negligent misrepresentation, 13
Potential plaintiffs, 14
Statements
Materiality, 13, 15
Opinions, 15, 17

NEGLIGENCE
Comparative negligence, 4
Contributory negligence, 4
Inherently dangerous, 5
Obvious dangers, 5
Privity of contract, 5
Reasonableness, 4

Res ipsa loquitur, 13

OBVIOUS OR KNOWN DANGERS
See Defectiveness

PARTIES AND TRANSACTIONS
COVERED BY PRODUCTS
LIABILITY
Generally, 823

Apparent manufacturers, 869

Distributors, 823

Facilitators, 871
Communications Decency Act, 882
Failure to take title, 879
Indemnification, 882

Franchisors and trademark licensors, 865

Government contractors, 831
Civilian products, 840
Military contractor defense, 831
Uniquely federal interests, 833

Indemnity, 765, 772

Landlords, 906

Leases and bailments, 853
Entering stream of commerce, 863

Publishers, 883

Real estate, 897
Defining products and goods, 904
Mass produced homes, 905
Mobile homes, 906
Other warranties, 905
Warranty, 903

Retailers, 821
Innocent retailers, 765, 775

Services, 907
Essence of the transaction, 914
Hospitals, 922
Professional services, 919
Sales service hybrids, 914
Sales vs. services, 907
Supplying parts, 918
Warranty approach, 922

Successor corporations, 842
Bankruptcy, 851
Exceptions to the rule of non-liability,

820

Continuity of enterprise

exception, 844

Mere continuation exception, 843

Product line exception, 852

Traditional exceptions, 851
Successor as liability conduit, 849
Successor post sale duty to warn, 849

Used products, 889, 895
Refurbishers, 894
Warranty, 897

Wholesalers, 823
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PREEMPTION
See Regulations

PRODUCT TYPES
Aircraft, 457, 625, 806
Airplane, 457
Helicopter, 367, 831
Asbestos, 143, 247, 336, 420, 425, 440, 539,
558, 677, 695, 702, 784, 808, 965,
1006
Automobile, 5, 10, 50, 194, 401, 445, 716,
763
Battery, 305
Motorcycle, 304, 705
Rollover, 445
Tires, 67, 313, 504, 863, 918
Truck rental, 855
Wheels, 705
Batteries, 34, 305, 871
Birth control pills, 354
Blood, 269, 904
Boiled linseed oil, 393
Breast implants, 798, 932
Bullet-proof vest, 234
Bus seat belts, 889
Chain/sprocket mechanism, 248
Chair, 12, 46
Cigarette lighter, 659
Cigarettes, 156, 226
Compressed air tank, 617
Construction crane, 138
Conveyor, 244, 320, 386, 455
Deodorant, 356
Drain cleaners, 24
Drink carton, 866
Dust collection bag, 248
Electric burner, 270
Electricity, 860, 920
Elevator, 914
Fertilizer spreader, 216
Fishing boat kill switch, 206
Food, 123
Cherry pie, 123
Coffee, 392, 459
Mushrooms, 883
Peanuts, 644
Soda bottle, 71
Football goalpost, 149
Football helmet, 524
Football shoulder pads, 524
Forklift, 191, 198
Freezer, 469
Furniture polish, 283
Gasoline can, 145
Goalpost, 148
Golf
Golfing Gizmo, 16
Grinder, 733
Gum turps, 393
Guns, 224
Rifles, 842
Saturday Night Special, 224
Hand drill, 298

Hannay Reel, 171
Heat block, 297
High lift loader, 180
Hydraulic brakes, 175
Immunization clinic, 353
Insecticide, 292
Insulation, 688, 897
Ladder, 213
Latex gloves, 765
Lawn mower, 627
Lead arsenate, 292
Meat grinder, 320
Medical devices, 267—68, 657, 676
Mercenaries, 887
Motor home, 297
Pesticides, 644
PFAS/PFOA, 993
Pharmaceuticals, 249, 337
Bendectin, 470
Birth control, 354
DES, 568
Epilepsy drug (Felbatol), 948
Halcion, 250
Prescription drugs, 249, 337, 354,
365, 568, 670, 948
Remicade, 337
Phosdrin, 216
Pickup truck, 445
Playpen, 464
Polychlorinate biphenyls (PCB), 497
Power boat, 677
Power tools, 76
Floor sander, 248
Grinding wheel, 756
Metal shearing machine, 386
Plastic molding machine, 592
Punch press, 228
Shopsmith, 76
Table saw, 235
Press brake, 601
Propane gas hose, 171
Prosthesis, 922
Pry bars, 751
Publications, 883
Books, 883
Classified advertisements, 887
Navigational charts, 888
Product certifiers, 888
Railroad car, 863
Raw materials, 244, 246
Reusable containers, 865
Rollover protective structure, 233, 600
Roofing systems, 57
Sailboat rental, 853
Securities, 906
Services, 907
Electricity, 860, 903, 920
Shirt, 270
Silica sand, 324
Silicone breast implant, 495, 932
Space heater, 160
Stepladder, 459
Sulfuric acid, 246
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Swimming pool clarifier, 525
Swimming pool liner, 217
Tractor, 233, 358, 600

Tree stand, 824

Used products, 889, 895
Vaccines, 251, 263, 353
Welding machine, 909

PRODUCTS COVERED BY
PRODUCTS LIABILITY LAW

See Parties and Transactions Covered by
Products Liability

PROOF OF CAUSATION
Generally, 385
Animal studies, 471, 490, 499
Burden shifting, 397, 425
Durable goods, 503
Expert witnesses, 470
Alternative design evidence, 515
Bradford Hill criteria, 491
Daubert test, 470
Relevance prong, 474
Reliability prong, 474
Differential diagnosis, 484, 528-30,
534-35, 540
Dosage, 538
Epidemiological evidence, 471, 480—
81, 493, 499
Etiology, 534
Exposure without injury, 492
External validity, 490
Falsifiability, 475
Frye test, 470
General acceptance, 476
General causation, 485
Idiopathic causes, 537
Internal validity, 485
Junk science, 494
Odds ratio, 482
Relative risk, 481-82
Specific causation, 492
State court approaches to
admissibility, 542
Statistical significance, 488
Technical and specialized knowledge,
503, 504, 524
Temporal order, 535
Type I and Type II errors, 487
Latency period, 421
Multiple defendants, 405, 747
De minimis exposure, 440, 442
Market-share liability, 419
Post-accident remedial measures, 464
Scientific evidence, 478
See also, Expert Witnesses
Self-serving testimony of plaintiff, 397
Toxic tort cases, 478
Types of scientific evidence, 479
Warnings
Disregard, 312, 393
Unread warnings, 393

PROOF OF DEFECT
Generally, 445
Consumer expectations, 457
Expert opinions, 470
Industry standard and customs, 445
Preemption, 441
Safety standards, 455
Non-specific defect, 129
State of the art, 456
Subsequent remedial measures, 464

PROXIMATE CAUSE (SCOPE OF
LIABILITY)
Generally, 551
Foreseeability, 551
Intervening/superseding causes, 576
Manner of harm, 554
Product alteration, 592
Burden of proof, 610
Relationship to apportionment of liability,
579
Remoteness, 557
Type of harm, 554
Unforeseeable class of persons, 556
Unforeseeable use of product, 555

PUNITIVE DAMAGES
See Damages

RECOVERY, THEORIES OF
Breach of warranty, 21
Misrepresentation, 16
Negligence, 4

Products liability, 71

REGULATIONS
Generally, 615
Compliance/noncompliance with safety
standards, 617
Negligence per se, 622
Voluntary industry safety standards,
621
Preemption, 617
Cigarette advertising and promotion,
623
Cipollone, 650, 656
Express preemption, 644
Federal Railroad Safety Act, 629
FIFRA, 644
Fraud on a federal agency, 659
Implied preemption, 659
Meaning of requirement, 655
Medical devices, 657
National Motor Vehicle Safety Act,
607, 630
Pharmaceuticals, 666
Generic drugs, 668
Regulation, 626
Chevron deference, 642
Tort law vs. regulation, 642
Savings clauses, 666
Supremacy clause, 643
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Voluntary industry standards, 621
American National Standards
Institute, 464, 515
American Society of Mechanical
Engineers, 464, 515

RESTATEMENT (SECOND) OF TORTS

§ 286, p. 618

§ 299A, p. 259

§ 310, p. 14

§ 311, p. 14

§ 313, p. 690

§ 321, p. 368

§ 388, p. 329
comment n, p. 329

§ 402A, pp. 80, 243
comment a, p. 244
comment g, pp. 140, 146, 595
comment h, pp. 193, 203
comment i, pp. 138, 146
comment j, pp. 169, 282
comment k, pp. 251, 291
comment n, p. 733
comment p, p. 243
comment q, p. 243

§ 402B, pp. 13, 19, 20
comment j, p. 16

§ 431, p. 430

§ 432, p. 371

§ 433B, pp. 412, 419, 432
comment g, p. 432

§ 436
comment p, pp. 693, 698

§ 500
comment b, p. 709

§ 520, p. 219
comment /, p. 220

§ 549, p. 14

§ 552A, p. 749

§ 552B, p. 14

§ 552C, p. 20

§ 908, p. 706

§ 918, p. 778

§ 929, p. 699
comment e, p. 699

RESTATEMENT (THIRD) OF AGENCY
§ 14, p. 869
comment d, p. 869

RESTATEMENT (THIRD) OF TORTS
Apportionment of Liability
§ 8, p. 745
comment c, p. 745
§ 16, p. 782
comment g, p. 782
§ 17, p. 761
§ 22, p. 773
comment ¢, p. 769
§ 26, p. 745
Liability for Physical and Emotional Harm
§ 7, p. 551
§ 16, p. 622
§ 13, p. 456

§ 17, p. 41
§ 26, p. 438
comment a, p. 376
comment j, pp. 380, 439
§ 27, p. 372
comment a, p. 382
comment b, p. 376
comment c, p. 379
§ 28, p. 443
comment e, p. 541
comment g, p. 443
§ 29, p. 575
comment a, p. 613
comment 1, p. 575
comment j, p. 575
§ 34
comment f, p. 609
Products Liability
§1,p. 277
comment a, p. 1
comment e, p. 823
§ 2, pp. 123, 175, 277
comment a, pp. 121, 192
comment d, p. 453
comment e, p. 222
comment f, pp. 175, 214
comment j, p. 320
comment k, p. 356
comment /, p. 291
comment n, p. 1
comment p, p. 204
§3,p. 133
comment b, p.
§ 4, pp. 616, 623
comment d, p. 622
§5,p. 244
comment a, p. 244
comment e, p. 246
§ 6, p. 267
comment b, p. 345
§7,p. 125
comment b, p.
§ 8, p. 895
comment a, p. 895
comment b, p. 895
comment k, p. 896
§9,p. 13
comment b, p. 20
§ 10, p. 362
comment j, p. 364
§ 11, p. 367
comment ¢, p.
§ 12, p. 845
§ 13, p. 849
§ 14, p. 869
comment d, p. 869
§ 15, p. 610
§ 16, p. 405
§ 17, pp. 405, 747
§18
§19

134

126

368

, p. 750

, p- 903
comment ¢, p. 269
comment d, p. 888
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§ 20, p. 882 TRANSACTIONS COVERED BY
comment f, p. 859 STRICT LIABILITY

§ 21, p. 684 See Parties and Transactions Covered by
comment d, p. 684 Products Liability

§ 26, p. 441

§ 27, p. 441 UNIFORM COMMERCIAL CODE

comment f, p. 441

comment g, p. 441

comment 1, p. 442
§ 36, p. 442

comment b, p. 442

SETTLEMENT
See Comparative Fault

STATUTES OF LIMITATIONS AND
REPOSE
See also, Breach of Contract
Generally, 769
Accrual of cause of action, 791, 797
Discovery rule, 793, 794, 797
Extended latency periods, 797
Res judicata, 817
Shillady rule, 791
Single action rule, 812, 814
Statutes of repose, 799
Breach of warranty, 807
Constitutionality, 803
General Aviation Revitalization Act,
806
Procedural or substantive, 806
Tort reform, 806
Useful life, 804
Two disease rule, 808
Wrongful death claims, 798

STRICT TORT LIABILITY
Generally, 71
Basic elements, 80
Benefits of, 73, 86
History, 80
Judicially created, 80
Underlying policies, 83
Arguments against products liability
(Polinsky & Shavell), 94
Arguments for products liability
(Goldberg & Zipursky), 104
Compared to negligence (Shavell), 93
Economic analysis (Posner), 83

SUBSTANTIAL CHANGE
Product alteration, 592
Burden of proof, 610
Foreseeability, 609
Removal/destruction of safety guard,
592
Timing of alteration, 610
Utility of alteration, 610

TORT REFORM
Through federal preemption, 636

Current sections
§ 2-102, p.
§ 2-103, p.
§ 2-105, p.
§ 2-106, p.
§ 2-107, p.
§ 2-201, p. 33
§ 2-202, pp. 31, 55
§ 2-313, p. 23

comment 3, p. 31
comment 6, p. 32
comment 7, p. 33
§ 2-314, p. 33
comment 13, p. 747
§ 2-315, p. 42
comment 2, p. 43
§ 2-316, p. 56
comment 8, p. 747
§ 2-318, p. 45
§ 2-401, p. 23
§ 2-607, pp. 69, 70
§ 2-715, p. 748
§ 2-719, p. 57

UNIFORM SALES ACT
§ 12, p. 32

WARRANTY
See Breach of Warranty

WORKER’S COMPENSATION
See Comparative Fault; Defect;
Defendants; Proximate Cause





